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Rare is the mandgement:side’ empicy-
ment lawyer who has not questioned. the
wisdom of a blanket corporate policy requir-
ing all but low-level employees to-sign oner-
ous noncompete agreements when the
reality is thot, should-the employer ulti-
mately need to enforce such provisions
throngh litigation. it no doubt will face stiff
resislance- from a judiciary that historically
has viewed such provisions with disfavor if
not outright bostility,

Perhaps nowherc has there bech more
hand-wringing over tie cfficacy of noncom-

pete agreements in recent months than |

among counsel who are routinely called
upon to enforce restrictive: covenants in the
New Jersey courts. In April 2003, an inter-
medlate New Jersey appellate court placed
employers and-their counsel on notlce thar
the potential downside to an overly aggres-
sive noncompete policy is far more grave
than the prospect of simply having a restric-
tive covenant rejected as an unlawful
restraint on trade. In the wake.of the Appel-
late Division’s dectsion in Maw w Advanced
Clinical Commanicasions, Inc.* the more
immediate question became whether an
employer could face <ivil liability for
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hired Maw in November 1997 as a Whlc
designer for desighing the writ-

ing circumstanices, violate: the public policy
TIECESSArY 10 SUpport a canse of action under
CEPA andt 2t common Jaw." The majority
concluded that “New Jersey's strong prohi-
bition against rmrum of tade; and agaisist
unduly bu by
their tight 16 engage in iheir chuscn field of
employment, establishes the public policy
ta support” such claims. Accord-
ingly, the majority concluded, the lower
courf’s pm-dxscovcxy dismissal of the claims
83 8 matterof faw was premature.

The Supreme Court’s Apalysis

To the considerable dismay of employers
and their counsel, tke Appellate Dixision's
decision in. Maw ook CEPA - already
1outed by some as being among the nation’s
most far-reaching whistleblower statutes® -
and expanded its reach considerably. They
could almost hear the floodgates opening.
On appeal, the Maw case bécame one of the
‘most-clpsely waiched cases on the Supreme
Court's docket. Not surprisingly, the
‘Caurt's decision, issucd on May 4,

ten materials used in ACCT’s mukeuug and
educaon programs. In Janyery 2001, ACCI
deaded to requn: all cmployees a2 the

" level and above lo sign

P to require an employee (o.sign a-
noncompete deemed cantrasy: to public pol-
icy. In Maw, the Appellate Division held
that a formes al-will ermployee stated a cog-
nizable claim under the state’s whistle
blower swoivte based on the -allegation that
sh:wnsﬁmdfwmﬁmngtomptmzm
ofa asa ition 1o
continued cmploymem.

The prospect of por:nnally crushing

a noo-
wmpe(e provxsnon. In implementing ie
new policy, ACCI did_not distinguish
befween employees: baséd on their job
responsibilities, nor did ii aniculate the
natare of the business interest the noncom-
pete. pm\nnon was intended 10 protect.

The: provmon would have preciuded Maw
from accepting employmem with any of
ACCrs for a

civil Babiity for pressing (0o aggr
in this context triggered a mueh-wclr.ome
period- of re-¢valuation regarding the role
restrictive covenants can and should play iu
a'company’s atiempts. to protect ftself in a
competitive marketploce. During this period
of reassessment, the Maw decision was

pcnod of two years followmg the termina-
tian of her employment. ACC1 fired Maw in

March 2001 when she refused (o sign an

employment agreement containing thal non-

hmr- gamered considerahle attention — and
for.good reason.

For a majority of the-Supreme Coun, thic
viability of-Maw's. CEPA claim hinged on
the meaning of the phrase “clear mandate of
public policy” as used in the statutory
‘scheme. The mnjonly cuncluded that this

genesal matter, simply does not evoke
the type of a “clear mandale of public
policy™ that was conteiiplated funder
CEPA).

Not Eatirely Out Of The Woods
‘The Supreme Caurt’s decision no doubt
is a welcome relicf for employers and coun-
sel engaged in the delicate balancing act of

‘pmvlding adequate protection [0 a busi-

assets and

wnhou( g the wrath of 2 pent];
hostile judiciary, Employm would be well
advised, however, (o girard against allowing
comiplacency to take hold amidst all the
cophoria. Even if the immediate threat of
liabitity under CEPA has been lifted, contin-
ued vigilance remains (he most prudent
course.

If they have not already done so.
employers must take a-cold, hard look at
thelr noncompete poluau gencrally and the
lerms of the restrictive covenants specifi-
cally. Reflexive policies should be: jetti-
soned. Boilerplate forms should be
permanéntly retired. In their siead, consider-
ation must be given (o developing policies
that ramow the use of noncompeles 10 Silu-
ations in'whichthey ave crilical o protecting
a legitimate business interest, Employers
2180 must commit to devéloping noncom-
pete provisions namowly tailored to achieve

phirase “conveys a I for
a readily dlsccmuble courseof action that is
recognized to be in the public:interest.” To
constitute a clear mandate of publu: pollcy.
the count reasoned, “there should be

degree of public certitude” as to whether the
conduct at issue is acceptable or v

that objective ratber (han simply hammer a
departing employee deemed 1o have been
disloyal or perhaps merely ungratéful.

If g legitimate business intercst Is at
stake, the employer needs to be pragmatic
and objecnvely reasonable in lerms of the

of

able. To glve rise 1o a CEPA claim, the coun
the allegedI; conduct

in qucstlon “must huve public ramificallons
" 'Further, the court emphasized, the

s use of the term “clear mandale

compelo pro vision, Maw. Imgx-
nun. |llcgmg \hal ACCI engaged in
retaliatory conduct by firing

appealed 1o-the' New Jersey Sup Court.
After a year-long wail, employers and their
counsel can breathe somewhat easier now
that the Supreme Court has squarely
rejected the lower appellate coust’s holding.’
The Facts

In Mow, plaintiff Karol Maw asserted 2
claim under New Jerscy’s Consciemious
Emplayce Protection Act ("CEFA")” against
her former Clinical

her when she refused to commit to the non-

of public policy™ in the statute
desire not [o- have CEPA actions dcvulvc
into between employ and

it needs to have
bound by noncompels in order to deguan‘l
that interest. M:ally,a policy requiring those
employees t0-sign nancompetes should be
part and parcel of an overall framework
deslgned 1o protect the business i interest in
question.
Finally, lhr. cmployer muﬂ\sub,eu is

over what is, and is nof, camect

compeie p Maw percei the
noncompete 10 be conlrary 1o public policy
in that it would restrict ber ability to find
employment in her Reld without any legiti-
mate business:.reason (o justify that restric-
tion. Maw furiher alleged. that the
noncompel: clause violared public policy
beCnuse it was not designed (0 protect any
itimate business interest. Maw insisted

Communications, Inc. ("ACCI"). Maw
claimed thar ber at-will employment was
improperly terminaled bécause she refused
fo execute an employment agrecment con-
taining a:noncompele provision, CEPA pro-
. hibits an employer from retalisting against
an employee who “objects 10, of refuses ta
participate in anyractivity, policy or prctice
which the employee reasonably believes . ..
is incompatible with a clear mandate of pub~
lic policy conaemmg public health, safety or
welfare.or proection of the eovironment.” ¢
ACCI was'in the business of providing
marketing and educatiofial services to the
= als and haalthcame.F ies. It

that she had no access o ACCI's

.confidéntial biSinéss inférmiiion than did

the company's administrative and clerical
workers who were nor required [0 sign the
noncompele. Maw claimed that, in reality,
the noncompete provmon was. intendéd
salely 10 siifle competiiion.

The Lower Courts’ Decislons
In February 2002, the tial count dis-
missed the CEPA claim 05 a matter of law.
‘The'court conicluded that the ¢laim arose out
of a purely private contractual dispute and
thus ¥mplicated none of the pubdlic palicy
2t the heart of the CEPA statutory
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scheme. The trial court reasoned that as an
at-will-employee, Maw “enjoys no right to
dictate the terms and conditions of her
employment. to the exient thal she claims
thay the particular reslsictive covenant is a
violation of public policy.”

A divided Appellate Division pane] rein-
stited, the tlaim in‘April 2003. The m-ajmly

pubhc policy.”

“The-court concluded that Maw's- dispute
with her former ‘employer over the noncom
pete provision was, in the end, nothing more
and nothing less than a “private dispute™
ralhng fer short of implicating any clear
mandau of public pohey wuh mpec( to

in the
court réjecied the notion that the Ions—mnd
ing disfavor with which the judiciary bas
viewed restrictive covenants coristitules a.
sufficiently clear mandate of public policy
10 suppont & CEPA claim.

‘The legality of restrictive coveasnts, the
court observed; simply is not so cut and dry.
Tothe-conlrary, the court wrote, the enforce-
ability of a restrictive.covenant depeuds on
a “mulii-pan, fact-intensive inguiry™
which a court will enforce the pravhlon
upon concluding that it *"simply protects the
legitimate. interests of the employer,
imposes no undue hardship on the
emgployee, end is not injorious to the pub-
fie.™ In the end, the legality of a restrictive
covenant must be decided on 8 case-by-case
basis Tuther than by reference 1o any well-
settled mauer of public policy, The court
observed:

Not only must multiple interests of dif-

fering: parties and entfies be identified,

bat alse, those interests must be gauged
for and The

of that test here, and as a

held thar the
alleged, “riay, dep 8 on the ‘

il (0 a review no less
eucung than that which'a skeptical judn-
cnary vnll 2pply if called upon (o enforce it

of the

e fits-al)

variety simply-do nol ‘pass the straighi-face
test. They must be dropped in favor of
agreements that are custom (ailored fo
ensure that the restrictions imposed upon 8
specific employee.or category of
are no more onerous temporally Aud geo—
fgrapbically than Is reasonably necessary lo
protect the.company's business intevests.
‘Carefully. crafted noncompetes: will bol-
stef .an employer's credibility before the
courts and increase the odds that the restrie-
tive terms will be epforced. Precisely the
oppasite result will Bow from the reflexive
use of gemeric, pucnlly overreaching provi-
sions that fail to take into account the spe-
cific facts and circumstances unique to the
employce &t issue — 8 prospect employers
can il)-afford given the disfavor with which
the courts view nesirictive covenanis, under
even the very best of circumnstances.

' Seq 359 M. Super, 420, 820 A2d 106, 2009
N.J. Super. LEXIS 139, 2003 WL 1883457 (Apr.
16, 2003

* Sivw'Maw v. Advanced Clinical Communications,
inc., 179 NLJ, 439, 845 A2d 604, 2004 N..L LEXIS
461,2004 WL 43523 (May, 4, 2003).

3 Seq NUS.A 34:10-1 1o 341198,

? Son NJLSA 34:18-3cK5).

" Gee Slaphen Mayer, N.J's Whistlebiower Act,
1Y NLLJ. 359 (1987).

Pawww.eintwisile-fenw.com




