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R.rc is  Ur mansgonenl.side employ. 
n m l  lawyo who has no1 qucwiord Ik 
wirdanorr b h k a  corpDnue policy requir- 
ing all but Iw-level mployea lo sign onn. 
our nonwmpctc agreemenu when the 
rcalily is thol. should the employer u lb  
m c l y  need lo enfane such pmvisioru 
thmngh IiligaIion. il m doubt d U  f a  l f l  
m i h  from a judiciary hismriully 
has viewcd.nrh pmvidoru withdisravu il 
no1 6 g b t  brmilily. 

Perhap navhus ha lhere ken  mon 
hadwr iwng over lbe eRasy of mnmm. 
pete apamnts  in -1 monllu lw 
Bmong m u d  wbo ax mvtincly called 
upon enforce muictive mvcwm ip Ilu 
New lcrney mum. In Api l  uX)3. an Inm. 
mcdlale New Jersey appllale mm plsccd 
employen nnd thdr munal on nmlo l &  
Ur potential dournride lo an owrly a w -  
sive nmmpcle policy is far more grave 
than lhcpmpcl of simply having a ndric- 
live wvenanl rejetred as an unlawful 
rrrrrainl on mde. In lhe wake of the A w l -  
h e  DivYon's deckion in Mmva A d v w d  
cliai~ol comnwicotio,'r. I*.' lhc morc 
immediate qualion besame whether an 
employer could face civil liabilily for 
anem~ng to qu i r e  m employee sign a 
m m p o  d u d  con.uary lo plblic pol- 
icy. In Maw, the AppllaIc Divbion held 
Ihl a forma a-will employe s t a d  a mg- 
nitable claim under the sle's whisllb 
b l o w  mate bDvd on Uu allegation lh& 
~ h t ~ ~ c w r ~ & n g t ~ ~ p l h r n  
ofa noacornpUc pmvision M s condition lo 
wntinucd nnploymnL 

The pmpssl or .porcnlidly crushing 
civil IlabiIity for m i n g  LOO ~ d v e l y  
in Ibis conkxl triggered a mueh.wclsom 
priod or ~ v d o a i o n  regnrding (he mle 
rcar*live WVmMU a n  arid slbn~ld play iu 
s mmpmy's attemps lo ~ m e a  i d r  in n 
compiriw marketplce h r i ng  thiipcriod 
O( rCLYC(mrn1. the Maw daxision 
w l e d  lo the.Ncw Jsrry Supnme Cou* 
A h  a yex-lOng wait, employen a d  meir 
munwl can bmathe raaulhal easier now 
that lhc Supreme Court has squarely 
rejcued~he l ava  appllak mun's holding.' 

The Tack 
In Maw, plainliRKaml Maw a%smd a 

daim undw New lmcy's Conrcicnticw 
EmplqaRnmiotl  Act C'CEPA-)'again* 
hs r o w  cmploycr. Advsnd Clinicsl 
Communicalioru. Inc. ("ACCI"). Maw 
claimed lhol ha u-will cmpbpcnt M 
irnpmply Irrminald b a u w  sk d u d  
m um~k an cmploymnl agrrcnrnl a- 
mining a nonsomple pwvisior CEPA pro. 
hibilr an employer from d i g  agairul 
an employec whq 'bbjosls lo, u d lo 
wdcipae in anpaclivity, policy or pbscior 
whish the employcr d l y  W~NU .. . 
kluompllblewilh aclrarmMdateorpub 
li policy mnamingpublic heal&. d d y  or 
rvelfart.or powmion or the eovimnmm~." 

ACCI warin the bvsinsss d pmviding 
mYLeting and cducationsl ourica ro lhc 
phvmacnrliulrand Mthsanrindurvicr. II 

H S l h  S G p a  b n Pnmer in r k  New 
Yo* and Plor l~m Park N w  Jersey o w  
ofEuwtrle & &~&NucI W. He isheodoj 

h i d  Maw L. Novcmber 1*7 ar a gmphii 
ad- rclmmWe f a  dcsiminn l c  writ- 
ten &+& uud in ~ccl'sk!&~in~ nnd 
edKaClon pm- In lanuuy 2001,ACtl 
dcdded lo rmuirc dl emdorm u the 
"mordinuor" 'level and ;b&e lo sign 
employment apamnu  mncdning o noo- 
mmple pmvisim. In imp lm l i ng  Ur 
new policy, ACCl did no1 disl~ngulsh 
beween employees bared on their job 
rerporuibiiitics. mr did il animlale the 
namre 0 t h  bus~nes i n w l  Uu nomm- 
We pmrision war iemded lo p l D o  
Ths pv i r ion would have precluded Maw 
from naqhng employmcnl wlh any or 
ACCl'r d o n u n  or comatiton for a 
pcriod of IW yean f o~~w inb  the tmnina- 
Inn or her cmploynrm. ACCl fimd Maw in 
Marrh 2001 w h  she n h x d  lo sim an 
cmploymnl agromwt wnming Ihu no* 
eompco p v i t i ~ .  h h  mmmurcd liliga- 
rion, rllcpmg that ACCI engaged tn 
~mpcrmirsiblc rclpllaIory wnducl by firing 
her whcn she dud to mmmil lo the mn. 
mmpUc pnnon .  Maw p m ~ v e d  the 
nonmmpac lo be ConIrUy lo plbllc pLcy 
In Om II would m c l  bu sbtlw m And 
employmnt In hw field wthout &y ~cgni- 
m u  huirdssrewnr to jusliry Lhl &b 
lion. Maw furlher alleged lbal the 
nonsapclc clava violated publlc policy 
bsfnua i t  w.s nm daigncd lo pow any 
Lcgitiqac businas interesl. Maw lnrCnsd 
Ihal she had no g~ler ac~cas m ACCl's 
canfdcWA b"ulas inr6rmnIion Ihn did 
the mmpanfs adminimalive and clerical 
wokus who M n0r q u ~ d  lo sign l e  
mnmmpuc Maw CW Ihu. in malily. 
tho mncmpne pmvirion M inlended 
solely lo sUBe sMnpaition 

The h e r  Courts' 
In Fcbrumy 2002. rhs trial mu17 d i i  

missed Ihc CWA &m ss a manu or law. 
Tbemunc~lclu&dPtthe~Ymmout 
ofa pmly prime mnlractual ddrrplle and 
thus impl'wcd none of Ibe public plky 
mncmu a the hcan of Uu CEPA sulutory 
&em. The mmd nxln m n e d  lhal as an 
a-dU mpbya. ?Am "enJoys no right lo 
dinale the l c m  and mndiliom or her 
employmnl lo Ilu ulcnt that she clr im 

held Ihal Lhe noncnmpste agnsmnt, as 
alleged. m y ,  dcpnding on lhc m u n d -  

14 c i n u ~ n o c *  violate the public policy - toruppon acamcofaaion unkr 
CWA arid a wmmon law." Ths mJorily 
concluded lhat "New 1-'s smng pmhi- 
bilion @rul muaim of Mde. and apgm 
unduly burdening emplqca by mrrining 
lh i r  right to engage in their c b  field of 
unploymml, arsblir)lu the public pohcy 
~ ~ G W I Y  m supanan such c*im Aaord. 
ingly, l e  rmjaily wnclvdcd. the l a w u  
mulfb prc-diuorrrydiiinalofhe claim 
as a mJlaof law war prcmmur~ 

TheSupmme Colpt't AMIW 
To LIU wnsidmble d i i y  ofcmployur 

Md Uutr munul. tbe ~ p p l l a s  Dirdon's 
dsision in Mrrv M CEPA - nlrwdy 
touted by m e  a being among lhc nation's 
ma1 fur--big whislleblwer s m l &  - 
and exp~dsd 11s mch mmidatbly. Tney 
muld dnlat hear rhe f l d g a l a  opsning. 
On oppcal.  he Maw sar b e w  onc of lbe 
mosrclortly ws~~hed earrr on the Supreme 
Coun's docket. Not surprisingly, the 
Supreme Caun's W i n .  iavcd m May 4 

r-- - 
Fora majotilyollbeSupemCoUR the 

dablHty or Maw's CWA claim hi& on 
the meaning oflhc phrsv "clearmandnle of 
public p l ic f  as used In the slstutory 
rchonr The mjorily consldd lhat h i s  
phraa 'avcp a IIcglsInlive prrfacarncc for 
a rcddtly dipanable wunc of action Ihu is 
rreognilsd m be in Ilk? pubk inlemL" To 
mnsLiNte a clear mn&lc of publu policy. 
IIU mun reasonad 'Uwe should be hi& 
d c g n s ~ r p ~ b l i ~ c m i ~ d e -  aslo ~ k l h e r ~  
wnducl a i s m  b xaplable or unwrcpl- 
abk.To glvc ria lo a CEPAclplm, lhc mul 
imd, the a l l& t y  ~ l s l i l o r y  mndw 
in &on h u s l  hnve public ramifimllmr . . . ." Furlhu. lhc w M  empha id  !JK 
lcgislahm\ uv or the lm tlearmandak 
or public policy" in the m t e  % q u k s  a 
dcairc m l  lo have CEPA aclionr devolve 
inlo m m c n u  belwcem edovcer and 
employ& over whol is. J &, c m u ~  
public policy." 

The coun urneluded IM Mawb dimule 
with h a  fmerempbyer over Iht &IB 
pae pmvision rn in Iheend, nmhing mae 
and nnh~ng lur lhen a 'privrtc din'' 
f a h @  lm &an or implidng any clear 
mrnduc of public palicy with mpxl lo 
rcmiaivc wvenants In lhc wakpluc The 
wunreJccld l e  notion lhal the long&. 
ing d b r w r  w'th whish the judlday b 
viewd c w m n k  nnu t i ~ l c r  a 
rvRvimrly dear mda le  of pubk policy 
lo sup* P CE?A clsim 

Thc IcgPlily or &clive mveQanU, the 
munobunrd.simply knot sn manddry. 
T O I ~ ~ M O . ~ Y , ~ ~ C G W I W U I * I ~ ~ ~ ~ O ~ ~ P  
ability or a mhiuivc corrnnnl depmdr on 
a 'muln-pan, fan-inluuivc inquiry" in 
which a mvn wi l l  enrau the pmvlsion 
upon m lud lng  that it "simply p rma~~ lhe  
lcgilimsle interests or the employer. 
imposes no undue hardship on the 
employtc Md u mt injnnan lo Ik pub- 
lie ' In Uu a4  the l@tp of a muidve 
cmunnl must be dEsidsd on a -bycars 
brdr rmher l h ~  by R(aum lo any well- 
vtLlM mllsl of public policy. T k  murl 
obpned: 

No1 only mlul multiple in la( r  or fir- 
fcring p l i es  and enlltles be idenlifia 
b a  ahLra .  tho= i n m i  must be gaugcd 
f a  mrrasonabknar and Icgilimcy. The 
application or Ihu lcsl hue, and as a 

g m d  mlcr, simply does na evoke 
the type of a " d m  m d y e  of pubUc 
policy" Ihal vs, mnlemplacd [under 
CW.41. 

No1 E n W y  Owl WThe W& 
The S u p m  Caul's &cision m Qubl 

u a  wclwme relief ruemploycrs md mun- 
scl engaged in the de lhk  bahcing m of 
poviding adequate pmIe%ion lo a buri- 
1 ~ 5 ' s  imprlanl asw~ and ntsliomhig 
wilhaut incmring lhc wnth or8 hquenlly 
hosdeju#ciary. Employm'wld  be well 
dvirod. hbwva. lo guad ag*m allwing 
cbnipluency lo mke hold amids an the 
mphoris E m  i f  !he imm&e thnn of 
liabilily undd CEPA has bem lined, mndn. 
ued vigilance nmains the most pudenl 
CDU16e. 

I f  they have no1 already done so. 
employen musl lakc a mld. iurd look at 
thsL nonwmpcte polidu gacnlly d the 
terms or the lmriaivt covcnanu spcifi- 
d ly .  Reflexive policia h i d  ti jqi- 
soned. Boilerplale forms should be 
p m w c d y  m i d  In Ibeirs!d, wnn'ckr- 
ahon mml be given lo devtloping policies 
La rranm* UIC urc of nonmmpb to sib- 
alionrinwl~ish'lhcy iuz nilid to p l a t i n g  
a kgilimate burinm i n a L  Employcn 
alvr m w  commit m devtloping mnmm- 
p l e  provisions ~ ~ a v l y  &lard lo schieve 
h objcinive nlhv Ihm dmply h s m r  a 
depMLng employec darned lo hsve k e n  
diiloyal or puhapl merely unpdful. 

I f  r leginwle hrrmcw iMeral b sl 
w a h  IIU employer needs to be p q w i c  
and objetlively mscnable in lm of Ihc 
wegoria of emplayeu i t  ncedr lo have 
bound by noncmnpla in &r lo safe^ 
l t  inmtsl. Idnl1y.a policy Rquiring lhow 
enlployaa lo si@ monrmWes should be 
PM d puocl of m o v d l  fmmewa 
d e s w  lo p-I h e  inkha h 
qwrion. 

Finally. Ur employer mu.st,rutijesl i a  
mneomocle mvisions lo a r&n. m Im 
emling' l h ~  lbat whlsh a sLepicsl judi- 
ciary will apply i f  dled upon lo edwa  it 
Restrictive mvenanlr orlhc onw.wfiu-al1 
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