Due Deference—The Supreme Court
Confirms the Post-Daubert Discretion
of the Trial Judgé as the ¢ Gatekeeper
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In Dasbers v. Merrell Dow Pharmaceuticals, Inc., 509 U.S.

:579 (1993), the Supreme Court cstablished the rial judge 2s
the gatekeepcr 1o asswie that any and all scientific evidence
admitted is both relevant and reliable. The Supreme Court
reasoned that this responsibility carried with it a grear necd
for discretion. Thus, judges may allow a broader range of tes-
timony than previously under the Frye standard, provided
that such decisions are nor manifestly ceroneons. Dauberss
progeny have hody debated both the breadth of the discretion
geanted che wrial court and the scope of appellace review.

In a ruling that purs to rest ac least pare of the debate, the
Supreme Courr reversed a decision of the Eleventh Circuit
Court of Appeals that had given hclghtened scrutiny to a trial
judge’s exclusion of scientific restimony, General Eleciric Co. v
Joiner, 1997 WL 764563 (Dec. 15, 1997) (o be reported at
118 §.Cr, 512). The high court held that abuse of discretion is
the proper standard of review for all evidenciary rulings and
that an appellate court may not reverse such a ruling unless it
is manifesty erroncous. In a majority opinion, the Court re-
jected the position taken by the Eleventh Circuir that because
the Federal Rules of Evidence gaverning scientific and expest
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. opinion testimony display a preference for admissibilicy; courts
. siting in review of district court decisions tegz:ding such cvi-

dence should apply “particularly stringent” scrutiny whetc the
rulings proved to be outcome dererminative.

In essénce, the Joiner Court concluded that because the
gatekeeping function necessarily requires discretion, any ap-
pellace review must begin from the point of view of whether

- there was an abuse of such discretion, i.e. manifest error. ‘The

Joiner Court concluded thar “a coure of appeals applying

“abuse of discretion” review to such rulings may nov catcgon- .
cally distinguish between mlmgs allowing cxpert testimony
and rulings which disallow ir,” and that in awempting to ap-
ply a *particulacly unngem standard of review, the Eleventh
Circuit “failed o give the trial court the defércnce that Is che

- haltmark of abuse of discretion review.” 118 $.Cr. 512, 517,

Although the apinion did not shed any new light on how
district courts are to evaluate such evidence, left uncertain in

" the wake of Daubert, the decision reaffirmed the wrial judge’s

“gatckecping” responsibility to cnsure that such evidence is both
wclevant and relizble, Overall, the Court deale with the standard
of review issue in unchamereristically brieffashion. Anyone hop-
ing that the complex narure of scientific and rechnical cvidence
combincd with Dauberes fuzzy gatekeeping mandate would en-
courage the Courr to consider adopting 2 mbre searching review.
of District Court rulings debating the appropriate method of
evaluating such evidence will have to await another day. The
Court unanimously, and bricfly, held that all cvidentiary rul-

" ings, including those dealing with complex scicntific and

technical issues, will be reviewed under an abuse of discretion
standard. Nothing in Daubert addressed, or was meant to ad-
dress, the standard of appellase review for evidentiary rulings,

However, racher than simply remand the case, the Courtana-
Iyzed the District Court’s ruling and held that its exclusion of
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expect testimony offered by the plaintiff/respondent was not an
abuse of discretion. The phaintiff/respondent was a municipal
elocrrical worker from Georgia who claimed thar his lung cancer
was caused, at least in pare, by his exposure to polychlorinated
biphenyls (PCBs) and other chemicals. In suppore of this po-
sition, he offered the testimony of two experts who based their
westimony on the results of animal and epidemiological srudies.
The defandant/petitioner countered that the experts’ opinions
wers nithing more than mere speculation and not adequately

supparted by the studies. The Supreme Court concluded thar

the trial court’s exclusion of the two experts because the expo-
sure to toxins in the animal seudics, and the cancers that re-
sulted from it, were too dissimilar to the exposure and cancer
of the plaintiff for the experts’ conclusions o be useful is pre-
ciscly the type of determination required by Daubers.

[n what promises o be the legacy of foiner, the Supremc
Court rejected the plaintiff’s arguments chat [awberr required
the rrial judge to focus solely on the methodology and: not the
conclusions drawn by the experts. According to the Court, “con-
clusions and methodology are nox entirely distinct from one an-

' other.” Id. at 519. The phaintiff had argued that while no one

~

study could conclusively connect cxposure to PCBs with his .
type of cancer, the methodology relicd upon by the experts o

form their opinion drew upon a summarsy of the studies rather

than any individual study. However; a court may conclude, as

indeed the Disericr Court did, thar “there is simply too great an

annlyvical gap bettveen the data and the opinion proffered” for

the judge to permit the admission of the evidence, fd. -

The overall effect that foiner is going to have on the Dan-
bert analysis of scientific cvidence is yet to be seen, While the
opinion does not provide practitioners and trial judges with
clear guidance on any but the appellate issues, it does provide
them wich useful planning tools. Practicioners must be pre-
pared ro argue mox just the validity of the expert's methodol-
gy, but their conclisions as well. This “junk science™ makes
its presence felt in employment cases, Internet cases, wade-
mark and infringement cases, and other areas, The impor-
rance of Daubert extends far beyond the producrs liabiliry
suits chat were once jts sole province,




